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IN THE MATTER OF
Pan American Growers DOCKET NO. FIFRA-04-2010-3029

Supply, Inc.,

RESPONDENT

ORDER ON RESPONDENT’S ANSWER AND DIRECTING SETTLEMENT CONFERENCE

As ycu previously have been notified, I have been designated
by the August 18, 2010 Order of the Chief Administrative Law

Judge to preside in the above captioned matter.Y This
proceeding arises under the authority of Section 14 (a) of the
Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA"), as
amended, 7 U.S.C. § 1361(a), and is governed by the Consolidated
Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revocation/Termination or Suspension of
Permits (the "Rules of Practice"}, 40 C.F.R. §§ 22.1-22.32. The
parties are advised to familiarize themselves with both the
applicable statute(s) and the Rules of Practice.

On March 12, 2010, Complainant, the United States
Environmental Protection Agency (“EPA”), filed a Complaint
against Respondent Pan American Growers Supply, Inc.
{(“Respondent”), charging four separate viclaticns of Section

in connection with the

12{a) of FIFRA, 7 U.S5.C. § 136j(a),
importation of pesticides. This Complaint was then reserved on

i/ Following an inguiry from this office, Complainant agreed

to participate in the Alternate Dispute Resolution ("ADR") process
offered by this cffice, but Respondent made nc response.
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1 2010.¢° In its Complaint, the EZPA seeks a civil
ministrative penaity of $18,053 against Kespondent.
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On July 16, 201C, a letter was filed by Ines Dominguez, who
identifies herself as “authorized agent” for the company. The
letter 1s not signed by Resa Giatan, tne party to whom the
Complaint was mailed. Although Rule Z22.10 of the Rules of
Practice allows Respondent toc be represented by any “other
representative,” there must be adeguate proof that Respondent has
adtnorized such individual to represent it in matters before the
EPA {(i1.e., an affidavic from a corporate officer appointing an
agent to act on its behalf in a civil administrative enforcement
action against the corporation). 42 C.F.R. § Z2.10. Thus,
Respondent is directed to provide some certification that Tnes
Dominguez 1s authorized to enter an appearance on Respondent’s
pehalf. 42 C.E.R. § 272.10.

The cne-page letter from Ines Dominguez requested a possible
settlement, claimed the vioclations were unintentional, identified
a third-party brokerage firm as tne liable party, and claimed an
inability to pay the proposea penalty. See Letter by From Ines
inguez Addressed to Hearing Clerk, July 9, 2010 [“the
r”y. The Letter was construed as an answer and was referred
e Dffice of Administrative Law Judges.
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The Letrver does not meet the reguirements for filing an
answer under the Fules of Practice. Under Rule Z2.15 cof the
Rules of Practice, where the respondent contests any naterial
fact upon which the complaint 1s based, 1ts answer must cleariy
and directly admir, deny or exprain each of the factual
allegations in the complaint, or, where the respondent has no
knowledge of a particular factual allegation, 1%t must sc state 1in
the answer and the allegation will be decemed denied.? The
respondent must alsc state the circumstances or arguments which

are alleged to constitute the grounds of any defense. See
Secuion 22.15%!{by of the Rules of Pracrice, 40 C.F.R. § 22.15¢(p).
Although the Letrter asssrts an inability to pay 1lssue, it dlc not

= Both coples of tChe Complaint were addressed to Kosa Glatan,
Pan American Growers Supply, Inc., 1n Miami. However, the proof of
service provided by the EPA 1s completely 1llegible and the
recipient, 1f any, cannot be identified.

2 Failure of respondent to admit, deny, or explain any
material factual allegaticn contaired in the complaint constitutes
an admission of the ailegation. Section Z2.15(d) of the Rules of
Practice, 40 C.F.R. § Z2.15(d).



22.15(b}, the answer must alsc state whether a hearing is
reguested. However, subsection {(c) of Section 2Z.15 further
crovides that 1f the respcndent does not reguest a hearing, a
hearing may be held by the Administrative Law Judge 1f issues
appropriate for adjudication are raised in the answer. See In re
Green Thumb Nursery, Inc., FIFRA Appeal Ng. 95-4a, € E.A.D. 782,
784-94 (EAB, Mar. 6, 19357).
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The ore-page lLetter filed in this case did ncot request a
hearing. In view of the failure te stale wnetner a hearing is
reguested, Respcndent is directed te clarify its position as to
whether a hearing before an Administrative Law Judge 1is
reguested. Such clarification statement oy Resgondent shalli be
included in Zts Answer, which shall be filed on or before
September 17, 2010
A pclicy, fcocund in the Rules cof Pr
, A0 CLELR. § 22.18({h}, encourage ‘
ing without the necessity of a formal hearing.

s of a negotiateq settlement may far outweigh the
uncervainty, hilme, and expense assoclated with a litigated
croceeding.
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Although the record indicates tThat the parties have had sone
t, —here has been ng setilement. The parties are directed
=

contact, o
to he:d & settlement conference cn this matter on or bhefore
September 24, 2010, =—¢ attempt to reach an amicable resclution of
rhis matter S5ee SBection 22.4{(c)(8) of the Rules of Practice, 40
C.E.R. § 22.4(¢) (8:. Ccomplainant shall file a status report

regarding such conference and the status of settlement on or
cefo Qctober 1, 2010.

The original and one copy of all pleadinags, statements and
documents (with any attachmernts}) required cr permitted to be
filed in this Order (including a ratified Consent Agreement and



Final Crder) shail ke filed with the Regional Hearing Clerk, and
coples (with any attachments) snall be sent to th unaersiqned
and all other parties. The partises are advised tnat E-mail

:orrebpﬁﬂHeHCQ with the Administrative Law Judge 1s no
uthorized. See Secticon 22.5(a) of the Rules of Fractice, 40
C.F.R. § 22.5{a}.
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The statements and information reguired by this Orcer to be
sent to the Presiding Judge, as well as any other further
pleadings, if sent Qy mail, shall be adaressed as follows:

If fiiling by United State Postal Service (UJSPS;:
EPA Office ¢f Adminlistrative Law Judges

1200 Fennsylvaniz Ave. NW

Mail Code 190CL

Washington, DC 20460

If sending by non-USPS couriers:

EPA Office of Administrative Law Judges
1099 14th St. NW

Suite 3250, Franklin Cour:z

Washington, DC 20005

Telephone contact may be made with my legal staff assistant,
ry Argeles, at (202) 564-£281. The facsimile number is (202)
565-0044.

fodaa

Earbara A. Gunnlng
Administrative Law Judge

Dared: August 19, 2010
Washington, DC
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Settlement Conference, dated August 19, 2010, was sent in the following manner to the
addressees listed below.
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Knolyn R\‘hﬁ }
Legal Staft Ass}

Original and One Copy by Facsimile and Pouch Mail to:

Patricia Bullock
Regional Hearing Clerk
U.S. EPA - Region IV
Atlanta Federal Center
61 Forsyth Street, SW
Atlanta. GA 30303-8960

Copy by Pouch Mail to:

Michiko Kono, Esq.
Associate Regional Counsel
U.S. EPA - Region IV
Atlanta Federal Center

61 Forsyth Street, SW
Atlanta, GA 30308-8960

Copy By Regular Mail To:

Rosa Giatan, Esq.

Pan American Growers Supply, Inc.
2423 SW 147 Avenue #368
Miami. FL 33185

Ines Dominguez

Pan American Growers Supply, Inc.
057 SW 136 Place

Miami, F1. 33185



